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(2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A),
at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d) 193 (8.C.) , leave to appeal to S.C.C. dismissed
(1991), 7 C.B.R. (3d) 164 (S8.C.C.) .; Nova Metal Products Inc. v. Comiskey ( Trustee of) , supra, at p. 307 (O.R.); Fine's
Flowers v. Fine's Flowers ( Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.) , at p. 199 and "Reorganizations Under The
Companies' Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar Rev. 587 at p. 592.

6 The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or
to otherwise deal with its assets but it requires the protection of the court in order to do so and it is otherwise too early
for the court to determine whether the debtor company will succeed, relief should be granted under the CCAA. see Nova
Metal Products Inc. v. Comiskey (Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions Ltd. , supra, at pp.
251-252 and Ultracare Management Inc. v. Zevenberger ( Trustee of) , supra, at p. 328 and p. 330. It has been held that
the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors during the period required
to develop a plan and obtain approval of creditors. Such manoeuvres could give an aggressive creditor an advantage to
the prejudice of others who are less aggressive and would undermine the company's financial position making it even less
likely that the plan will succeed: see Meridian Developments Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.).
The possibility that one or more creditors may be prejudiced should not affect the court's exercise of its authority to grant
a stay of proceedings under the CCAA because this affect is offset by the benefit to all creditors and to the company
of facilitating a reorganization. The court's primary concerns under the CCAA must be for the debtor and all of the
creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong Bank of Canada v. Chef Ready
Foods Lid. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.) , at pp. 315-318 (C.B.R.) and Re Stephanie's Fashions
Lid. |, supra, at pp. 251-252.

7  One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater
value as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the
alternative, sale of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankruptcy
Act ,R.S.C. 1985, c. B-3, before the amendments effective November 30, 1992 to transform it into the Bankrupzcy and
Insolvency Act ("BIA"), it is possible under the CCAA to bind secured creditors it has been generally speculated that
the CCAA will be resorted to by companies that are generally larger and have a more complicated capital structure and
that those companies which make an application under the BIA will be generally smaller and have a less complicated
structure, Reorganization may include partial liquidation where it is intended as part of the process of a return to long
term viability and profitability. See Hongkong Bank of Canada v. Chef Ready Foods Ltd. , supra, at p. 318 and Re
Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.) at pp. 245, reversed on other grounds at
(1988), 71 C.B.R. (N.S.) 71 (Alta. C.A)) . It appears to me that the purpose of the CCAA is also to protect the interests
of creditors and to enable an orderly distribution of the debtor company's affairs. This may involve a winding-up or
liguidation of a company or simply a substantial downsizing of its business operations, provided the same is proposed
in the best interests of the creditors generally. See Re Associated Investors of Canada Lid. , supra, at p. 318; Re Amirault
Fish Co., 32 C.B.R. 186, [1951]4 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.).

8 It strikes me that each of the applicants in this case has a realistic possibility of being able to continue operating,
although each is currently unable to meet all of its expenses albeit on a reduced scale. This is precisely the sort of
circumstance in which all of the creditors are likely to benefit from the application of the CCAA and in which it is
appropriate to grant an order staying proceedings so as to allow the applicant to finalize preparation of and file a plan
of compromise and arrangement.

9  Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been
made under this Act in respect of any company, the court, on the application of any person interested in the matter,
may, on notice to any other person or without notice as it may see fit,
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Grant Forest Products Inc., Re, 2009 CarswellOnt 4699
2009 CarswellOnt 4699, [2009] 0.J. No. 3344, 779 AC.W.S. (3d) 517...

that Mr, Lynch continuing role as a senior executive is important for the stability of the business and to enhance the
effectiveness of the marketing process.

12 Mr. Hap Stephen, the Chairman and CEQO of Stonecrest Capital Inc., appointed as the Chief Restructuring
Advisor of the applicants in the Initial Order, pointed out in his affidavit that Mr. Lynch is the only senior officer of the
applicants who is not a member of the Grant family and who works from Grant Forest's executive office in Toronto. He
has sworn that the history, knowledge and stability that Mr. Lynch provides the applicants is crucial not only in dealing
with potential investors during the restructuring to provide them with information regarding the applicants' operations,
but also in making decisions regarding operations and management on a day-to-day basis during this period. He states
that it would be extremely difficult at this stage of the restructuring to find a replacement to fulfill Mr. Lynch's current
responsibilities and he has concern that if the KERP provisions in the Initial Order are removed, Mr. Lynch may begin to
search for other professional opportunities given the uncertainty of his present position with the applicants. Mr. Stephen
strongly supports the inclusion of the KERP provisions in the Initial Order.

13 Itis contended on behalf of GE Canada that there is little evidence that Mr. Lynch has or will be foregoing other
employment opportunities. Reliance is placed upon a statement of Leitch R.S.J. in Textron Financial Canada Ltd. v.
Beta Ltéel Beta Brands Ltd. (2007), 36 C.B.R. (5th) 296 (Ont. S.C.1.). In that case Leitch J. refused to approve a KERP
arrangement for a number of reasons, including the fact that there was no contract for the proposed payment and it
had not been reviewed by the court appointed receiver who was applying to the court for directions. Leitch J. stated in
distinguishing the case before her from Warehouse Drug Store Ltd., Re, [2006] O.J. No. 3416 (Ont. S.C.J.), that there
was no suggestion that any of the key employees in the case before her had alternative employment opportunities that
they chose to forego.

14  1do not read the decision of Leitch J. in Textron to state that there must be an alternative job that an employee
chose to forego in order for a KERP arrangement to be approved. It was only a distinguishing fact in the case before her
from the Warehouse Drug Store case. Moreover, I do not think that a court should be hamstrung by any such rule in a
matter that is one of discretion depending upon the circumstances of each case. The statement in Houlden Morawelz to
which I have earlier referred that a KERP plan is aimed at retaining important employees when they are likely to look
for other employment indicates a much broader intent, i.c. for a key employee who is likely to look for other employment
rather than a key employee who has been offered another job but turned it down. In Nortel Networks Corp., Re, [2009]
0O.J. No. 1188 (Ont. S.C.J. [Commercial List]), Morawetz J. approved a KERP agreement in circumstances in which
there was a "potential” loss of management at the time who were sought after by competitors. To require a key employee
to have already received an offer of employment from someone else before a KERP agreement could be justified would
not in my view be something that is necessary or desirable.

15 In this case, the concern of the Monitor and of Mr. Stephen that Mr. Lynch may consider other employment
opportunities if the KERP provisions are not kept in place is not an idle concern. On his cross-examination on July
28, 2009, Mr. Lynch disclosed that recently he was approached on an unsolicited basis to submut to an mterview for
a position of CEO of another company in a different sector. He declined to be interviewed for the position. He stated
that the KERP provisions played a role in his decision which might well have been different if the KERP provisions
did not exist. This evidence is not surprising and quite understandable for a person of Mr. Lynch's age in the uncertain
circumstances that exist with the applicants' business.

16 It is also contended by GE Canada that Mr. Lynch shares responsibilities with Mr. Grant Jr., the implication
being that Mr. Lynch is not indispensable. This contention is contrary to the views of the Monitor and Mr. Stephen
and is not supported by any cogent evidence. It also does not take into account the different status of Mr. Lynch and
Mr. Grant Jr. Mr. Lynch is not a shareholder. One can readily understand that a prospective bidder in the marketing
process that is now underway might want to hear from an experienced executive of the company who is not a shareholder
and thus not conflicted. Mr. Dunphy on behalf of the Monitor submitted that Mr. Lynch is the only senior executive
independent of the shareholders and that it is the Monitor's view that an unconflicted non-family executive is critical
to the marketing process. The KERP agreement providing Mr. Lynch with a substantial termination payment in the
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event that the business is sold can be viewed as adding to his independence insofar as his dealing with respective bidders
are concerned.

17 Itis also contended on behalf of GE Canada that there is no material before the court to establish that the quantum
of the termination payment, three times Mr. Lynch's salary at the time he is terminated, is reasonable. I do not accept
that. The KERP agreement and charge were approved by the board of directors of Grant Forest, including approval
by the independent directors. These independent directors included Mr. William Stinson, the former CEO of Canadian
Pacific Limited and the lead director of Sun Life, Mr. Michael Harris, a former premier of Ontario, and Mr. Wallace,
the president of a construction company and a director of Inco. The independent directors wete advised by Mr. Levin,
a very senior corporate counsel. One cannot assume without more that these people did not have experience in these
matters or know what was reasonable.

18 A three year severance payment is not so large on the face of it to be unreasonable, or in this case, unfair to the
other stakeholders. The business acumen of the board of directors of Grant Forest, including the independent directors,
is one that a court should not ignore unless there is good reason on the record to ignore it. This is particularly so in light
of the support of the Monitor and Mr. Stephens for the KERP provisions. Their business judgment cannot be ignored.

19  The Monitor is, of course, an officer of the court. The Chief Restructuring Advisor is not but has been appointed
in the Initial Order. Their views deserve great weight and I would be reluctant to second guess them. The following
statement of Gallagan J.A., in Royal Bank v. Soundair Corp. (1991),4 O.R. (3d) 1 (Ont. C.A.), while made in the context
of the approval by a court appointed receiver of the sale of a business, is instructive in my view in considering the views
of a Monitor, including the Monitor in this case and the views of the Chief Restructuring Advisor:

When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that it intends to
rely upon the receiver's expertise and not upon its own. Therefore, the court must place a great deal of confidence
in the actions taken and in the opinions formed by the receiver. It should also assume that the receiver is acting
properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to second-
guess, with the benefit of hindsight, the considered business decisions made by its receiver.

20  The first lien security holders owed approximately $400 million also support the KERP agreement and charge for
Mr. Lynch. They too take the position that it is important to have Mr. Lynch involved in the restructuring process. Not
only did they support the KERP provisions in the Initial Order, they negotiated section 10(1) of the Initial Order that
provides that the applicants could not without the prior written approval of their agent, TD Bank, and the Monitor,
make any changes to the officers or senior management. That is, without the consent of the TD Bank as agent for the
first lien creditors, Mr. Lynch could not be terminated unless the Initial Order were later amended by court order to
permit that to occur.

21  With respect to the fairness of the KERP provisions for Mr. Lynch and whether they unduly interfere with the
rights of the creditors of the applicants, it appears that the potential cost of the KERP agreement, if it in fact occurs,
will be borne by the secured creditors who either consent to the provisions or do not oppose them. The first lien lenders
owed approximately $400 million are consenting and the second lien lenders owed approximately $150 million have not
taken any steps to oppose the KERP provisions. It appears from marketing information provided by the Monitor and
Mr. Stephen to the Court on a confidential basis that the secured creditors will likely incur substantial shortfalls and
that there likely will be no recovery for the unsecured creditors. Mr. Grace fairly acknowledged in argument that it is
highly unlikely that there will be any recovery for the unsecured creditors. Even if that were not the case, and there was
a reasonable prospect for some recovery by the unsecured creditors, the largest unsecured creditor, being the numbered
company owned by the Grant family that is owed approximately $50 million, supports the KERP provisions for Mr.
Lynch.

22 In his work, Canadian Insolvency in Canada, supra, Mr. McElcheran states that because a KERP arrangement is
intended to keep key personnel for the duration of the restructuring process, the compensation covered by the agreement
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should be deferred until after the restructuring or sale of the business has been completed, although he acknowledges
that there may be stated "staged bonuses". While I agree that the logic of a KERP agreement leads to it reflecting these
principles, I would be reluctant to hold that they are necessarily a code limiting the discretion of a CCAA court in making
an order that is just and fair in the circumstances of the particular case.

23 Inthis case, the KERP agreement does not expressly provide that the payments are to await the completion of the
restructuring. It proves that they are to be made within five days of termination of Mr. Lynch. There would be nothing
on the face of the agreement to prevent Mr. Lynch being terminated before the restructuring was completed. However, it
isclear that the company wants Mr. Lynch to stay through the restructuring. The intent is not to dismiss him before then.
Mr. Dunphy submitted, which I accept, that the provision to pay the termination pay upon termination is to protect
Mr. Lynch. Thus while the agreement does not provide that the payment should not be made before the restructuring is
complete, that is clearly its present intent, which in my view is sufficient,

24 Thave been referred to the case of MEJ Computer Technology Group Inc., Re (2005), 19 C.B.R. (5th) 257 (C.S. Que.),
a decision of Gascon J. in the Quebec Superior Court. In that case, Gascon J. refused to approve a charge for an employee
retention plan in a CCAA proceeding. In doing so, Justice Gascon concluded there were guidelines to be followed, which
included statements that the remedy was extraordinary that should be used sparingly, that the debtor should normally
establish that there was an urgent need for the creation of the charge and that there must be a reasonable prospect of
a successful restructuring. I do not agree that such guidelines are necessarily appropriate for a KERP agreement. Why,
for example, refuse a KERP agreement if there was no reasonable prospect of a successful restructuring if the agreement
provided for a payment on the restructuring? Justice Gascon accepted the submission of the debtor's counsel that the
charge was the same as a charge for DIP financing, and took guidelines from DIP financing cases and commentary. I do
not think that helpful. DIP financing and a KERP agreement are two different things. I decline to follow the case.

25  The motion by GE Canada to strike the KERP provisions from the Initial Order is denied. The applicants are
entitled to their costs from GE Canada. If the quantum cannot be agreed, brief written submissions may be made.
Motion dismissed.
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